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Abstract

This paper presents a critical analysis of the Allow States and Victims to Fight Online Sex Trafficking Act of 2018 (FOSTA), and the debate in the United States Congress that led to its enactment. Although the stated intention of this law was to protect victims of trafficking and for websites to be held accountable for their role in facilitating trafficking, FOSTA was controversial. It was predicted that FOSTA would be ineffective at achieving these goals and that sex workers would be disproportionately affected. 

Two methodological approaches were used in order to understand why and how FOSTA was enacted - phronetic analysis (Flyvbjerg, 2001) and Bacchi’s (2009) the what’s the problem represented to be approach. These approaches guided the process of analysis of congressional debates related to FOSTA, and the collection and analysis of additional data.

Based on this analysis, this paper argues that lawmakers and other stakeholders created and disseminated a powerful narrative about sex trafficking in order to convince lawmakers to vote in favor of FOSTA. Those who spoke out against this narrative were ignored or silenced, and those who were expected to be most impacted by FOSTA (e.g. sex workers) were excluded from the discussion. This article gives insight into the lawmaking process and how it can be shaped by various actors and ideologies, and how sex workers are impacted by legislation aimed at curtailing sex trafficking.   
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Introduction

“Classified-ads Website, Backpage.com Under Fire Over Sex Trafficking” (Norfleet, 2012).

“Full Court Press: Law Has Protected Website Used to Sell Teen Sex Slaves” (McGovern, 2014). 

“Three Teens Sue Backpage.com Over Sex Trafficking” (Dolak, 2012).

[bookmark: _Hlk60752180]Backpage.com was a website that allowed users to post classified ads for goods or services, including adult services. The website faced multiple allegations of facilitating sex trafficking including the sex trafficking of minors. Cases brought on by victims of these crimes against Backpage.com were dismissed by judges because of Section 230 of the Communications Decency Act of 1996 (US) which withheld criminal liability for interactive service providers for user-generated content (McGovern, 2014). Backpage.com was not alone in receiving allegations of facilitating sex trafficking and other websites had already been shut down for similar allegations (Feuer, 2017; Gira Grant, 2015). Despite these shutdowns, the problem persisted and there were demands from victims and their families, anti-trafficking organizations, law enforcement groups, and other actors to change the law (e.g. I Am Jane Doe, 2017). An 18-month investigation by The Permanent Subcommittee on Investigations into Backpage.com found that they were knowingly facilitating sex trafficking, and lawmakers used these findings as a catalyst to amend the aforementioned Section 230. The result of this was the Allow States and Victims to Fight Online Sex Trafficking Act of 2018 (FOSTA).[footnoteRef:2]   [2:  FOSTA is a combination of two separate bills: The Allow States and Victims to Fight Online Sex Trafficking Act and the Stop Enabling Sex Traffickers Act (SESTA). The combined bill is often referred to as FOSTA/SESTA. In this article, I refer to the enacted combination bill as FOSTA, and I only reference SESTA when it was specifically mentioned in a source. ] 


There has been a long history of legislation in the US aimed at ending sex trafficking and prostitution through punitive measures, and in the last few decades, there has been an increased focus on the problem of sex trafficking (e.g. Chuang, 2010; 2014; Weitzer, 2014). In 2000, the Trafficking Victims Protection Act (TVPA) was enacted and it has been continuously reinstated. Under the TVPA, sex trafficking is defined as the “recruitment, harboring, transportation, provision, or obtaining of a person for the purpose of a commercial sex act” by means of force, fraud or coercion, or of a person under the age of 18 years of age. It has been frequently stated that sex trafficking is on the rise (Moore, 2015; Roe-Sepowitz et al, 2017) because of the ease at which advertisements can be placed on the Internet (Portman, 2017). 

[bookmark: _Hlk60752540][bookmark: _Hlk60752570]Prior to enactment, FOSTA was controversial (e.g. Goldman, 2018b; Gira Grant, 2018a). There were many benefits and downsides expressed about the law being enacted. It was argued by groups such as lawmakers and victims and their families that it was necessary in order to end Internet-facilitated sex trafficking, to hold websites accountable for their role in facilitating trafficking, and to give victims justice. It was feared that without this legislation being enacted, young women and girls would continue to be sold for sexual services online and that websites would continue to profit off their suffering (IamJaneDoeFilm.org, n.d.). On the flip side, concern was expressed by groups such as lawyers and sex workers that FOSTA would have far more negative effects, including on victims of trafficking (Gira Grant, 2018a). Others pointed to the detrimental impact that the law could have on free speech because FOSTA states that websites can face both civil and criminal liability at charges, which could put an unfair burden on new and smaller websites without the ability to pay for expensive manual and automatic content moderation and legal fees (Electronic Frontier Foundation, 2018; Goldman, 2017; Jeong, 2017). Furthermore, concern was expressed that ads for paid sexual encounters would become dispersed across many websites and on websites based outside of the United States or on the dark web which would make it more difficult for law enforcement to find victims of trafficking and to prosecute traffickers (Jackman, 2018b; Selyukh, 2018). There was also concern because the language of FOSTA does not differentiate between sex work and trafficking. This lack of differentiation could result in sex workers being overly targeted by moderation, and having the tools they use to screen clients and share safety tips shut down. These shutdowns could result in some being forced to engage in street-based prostitution (Horn, 2018; SWOP USA, 2017; Quinlan, 2018). Finally, it was feared that FOSTA would set a precedent for other amendments to Section 230 (Reynolds, 2020). 

[bookmark: _Hlk60752933]Even with the aforementioned concerns, some of which were expressed during the congressional debates, FOSTA was enacted with almost unanimous bipartisan support. Lawmakers seem to have been overwhelmingly convinced of the essentialness of this new law. In this article, I look closer into the question of why FOSTA was enacted and how the aforementioned – and other – concerns were discussed and assessed during the legislative process, and give insight into the social and political forces which shaped this legislation. I use a combination of literature review and critical content analysis organized around the phronetic approach and guiding questions (Flyvbjerg, 2001), and complementary guiding questions from the what’s the problem represented to be approach (Bacchi, 2009). I use this method to critically examine the law-making process and to bring to light the network of stakeholders involved, the values and interests which are represented, highlight who was left out of the discussions, and to suggest how things could be done differently. Understanding the forces behind the enactment of FOSTA is important because it sheds light onto ongoing concerns about Internet-facilitated sex trafficking (e.g. Kristoff, 2020), and the challenges faced by the sex workers’ rights movement (e.g. NSWP, n.d.). 

I begin the article by first outlining the research approach chosen for this analysis, followed by an overview of the data collection process. Next, the paper presents the results as they fall into five different thematic sections, analyzing the data using the phronetic analysis and WPR approach. The article ends with reflections on the broader implications of this research.

Research Approach

[bookmark: _Hlk60753037]This research used literature review as a method of data collection and critical content analysis to analyze the collected data. I wanted to understand how FOSTA was created and enacted by taking into account the political and social factors. Therefore, I selected two methodological approaches: the phronetic approach (Flyvbjerg, 2001) and the what’s the problem represented to be approach (Bacchi, 2009). 

The aim of phronetic research is to understand the values, interests and power relationships in order to create a detailed understanding of how social and political situations are shaped by various actors, the underlying power relationships, and what the consequences of this may be. I used the questions asked in phronetic research to guide the collection of documents and to structure the results of this article:

1. How did we get there?
2. Where were we going? What or who drove this change and with what agendas? 
2. Who gained and who lost, and by which mechanisms of power? 
3. Was this development desirable? 
4. What, if anything, should be done about it?

I also used Bacchi’s (2009[footnoteRef:3]) what’s the problem represented to be approach to aid with the analysis of the collected documents. The questions in the WPR approach are complementary to and encompassed by those asked in phronetic research, and they are aimed at uncovering how problems are represented in certain policies and what this can tell us about how policy makers understand and construct problems. By way of looking at the proposed solution to a problem and working backwards, the WPR approach uncovers the underlying ‘truths’, values, and norms embedded in the proposed solution. [3:  The six questions in the WPR approach are:
1. What is the problem represented to be in a specific policy?
2. What presuppositions or assumptions underlie this representation of the ‘problem’?
3. How has this representation of the problem come about?
4. What is left unproblematic in this problem representation? Where are the silences?
Can the problem be thought about differently?
5. What effects are produced by this representation of the problem?
6. How and where has this representation of the problem been produced, disseminated and defended? How could it be questioned, disrupted and replaced?] 


Data Collection 

I collected data for this research from multiple sources[footnoteRef:4] in order to answer the aforementioned phronetic questions. The resulting corpus consisted of 236 items[footnoteRef:5].  [4:  News articles (122), videos (30), press releases (27), congressional debates (23), blogs (16), other documents (6), court documents (5), open letters (4), congressional investigation on Backpage.com (2) and a documentary (1).]  [5:  Please contact the author directly for a copy of the corpus: h.s.delacey@law.leidenuniv.nl.] 


The initial phase of research was focused on answering the question “How did we get there?”. I accomplished this by examining the broad theoretical perspectives on law making and governing. Then, I looked at more specific literature on sex trafficking, the regulation of prostitution, and how these laws have been shaped throughout US history by various actors, social, and ideological forces. I traced developments and changes in legislation from the early 1900s[footnoteRef:6] to modern times. Through this initial phase of research, I situated FOSTA within a broader historical timeline of legislation aimed at regulating sex work and sex trafficking, and developed insights into the social and legal context in which FOSTA was enacted.  [6:  This period was selected because this when there was a rise in concern about the exploitation of women and girls in the United States and the first legislation was enacted which specifically used the term “trafficking” (18 U.S.C. §§ 2421–2424). ] 


In the second phase of research, I aimed to answer the questions “Where were we going? What or who drove this change and with what agendas?”. In order to answer these questions, I collected governmental transcripts and reports about FOSTA/SESTA, including the report on Backpage.com from the Permanent Subcommittee on Investigations (2017), transcripts of the Subcommittee Hearing about this investigation (2017), and transcripts of all of the congressional debates related to FOSTA or SESTA before it was enacted.[footnoteRef:7] These documents provided information on the law-making process, including information about the lawmakers who sponsored and co-sponsored FOSTA and SESTA, and how they supported their argument that this legislation was necessary. Then, I explored all the stakeholders and data which were referred to during the congressional debates. I started by looking into the lawmakers who sponsored and co-sponsored FOSTA/SESTA and how they spoke about it in press releases or in the media. I also looked into the other stakeholders they referred to or cited in public statements. Following this, I examined the non-governmental organizations and stakeholders that were referred to during the debates. I wanted to understand the connections between these groups and with the lawmakers sponsoring or co-sponsoring FOSTA/SETSA, and the discourse they used in relation to sex work and sex trafficking. Subsequently, I looked into the data which was cited during the congressional debates, where this data came from, and the methodology used by these organizations to produce the data. Finally, I looked at news articles and other forms of media which were about FOSTA or SESTA, the documentary I Am Jane Doe, anti-trafficking efforts in the United States, and the investigation into Backpage.com. These sources informed upon the discussions taking place in mainstream society and among specific groups in relation to FOSTA, SESTA, Backpage.com, and sex trafficking. [7:  The debates in the House of Represenatives and the Senate took place during 2017 and 2018. ] 


In the third phase of research, I focused on answering the questions “Who gained and who lost, and by which mechanisms of power?”, “Was this development desirable?”, and “What, if anything, should we do about it?” To answer these questions, I used the aforementioned data, and I gathered new data which talked about the outcome of FOSTA and the proposed changes for the future from sources such as media, open letters from academics, and public statements from lawmakers (e.g. press releases; media interviews).

Results

1. How Did We Get There?

I interpreted the question “how did we get there?” to mean “what historical, social, and legal factors created an environment in which a law like FOSTA would or could be passed?”. In order to answer this question, I familiarized myself with (academic) literature about the history of sex work and sex trafficking in the United States, how the narrative about sex work and sex trafficking changed over time, the individuals or groups who shaped this narrative, and how these issues are viewed currently. 

There is a long history of anti-trafficking and anti-sex work legislation in the United States. One of the earliest laws aimed at fighting sex trafficking was the White-Slave Traffic Act of 1910 or what is now more commonly referred to as the Mann Act (Mann Act, 18 U.S.C. § 2421). The Mann Act made it a felony to transport “any woman or girl for the purpose of prostitution or debauchery, or for any other immoral purpose” across state lines or internationally. Weeks (2018) argued that the Mann Act was a response to the rise in fears about the world changing at the beginning of the 20th century. However, the Mann Act was written broadly enough that it criminalized many forms of sexual behavior, while few actual traffickers were ever prosecuted under the law (Lieberman, 2019). 

Throughout the 20th century, even as society began to be more open and accepting of sexuality, there continued to be concerns about sex and sex work. People began to push back against the loosening of restrictions and in the 1970s and 1980s, moral panics arose about children being victimized by sexual predators and the dangers of pornography. Both of these were used as catalysts to enact more restrictive legislation, despite the lack of evidence to support many of the claims (Best, 1990; Dworkin & MacKinnon, 1988). 

Concerns about trafficking came to the forefront of public debate again in 2000 when the U.S. Department of State released a report which stated that between 45,000 and 50,000 people, mostly women and children, were trafficked into the US each year by gangs and criminal networks (U.S. Department of State, 2000). Lawmakers were under pressure to address this issue (Capous Desyllas, 2007) and in response, they enacted the Trafficking Victims and Protection Act (TVPA) with rare bipartisan support (Bunting & Quirk, 2017). The TVPA enacted harsh penalties on traffickers, especially if the victims were children, and all underage people selling sex were considered to be victims of trafficking. However, the TVPA had many shortcomings, such as being the result of a moral panic (Chapkis, 2003; Weitzer, 2011), ignoring victims of labor exploitation (Peters, 2011), and criminalizing sex workers (Chapman-Schmidt, 2019). 


Fighting human trafficking was a key policy issue in the early 2000s for the Bush Administration (Soderlund, 2005), and they increased funding from 91 million dollars in 2003 to 120 million dollars in 2004 (Report to Congress from Attorney General John Ashcroft on U.S. Government Efforts to Combat Trafficking in Persons in Fiscal Year 2003). Restrictions on faith-based organizations receiving government funding were also lifted and large amounts of money have been given to Evangelical Christian groups to fund their national and international anti-trafficking work (Bernstein, 2018; Butler, 2006; Stockman, Kranish, Canellows & Baron, 2006). 

These anti-trafficking organizations, neoconservatives, religious leaders, NGOs, and abolitionist feminists played and have continued to play a large role in shaping trafficking policy (Bernstein, 2018; Block, 2004). They have also shaped the public’s understanding of (sex) trafficking, such as by spreading the belief that the only way to abolish sex trafficking is to abolish prostitution by ending demand (Lobasz, 2019; NSWP, 2018; Outshoorn, 2005). The anti-trafficking movement is unique in that it unites people across political and ideological backgrounds (Bernstein, 2018; Soderlund, 2005), and being against sex trafficking or prostitution is a relatively easy and risk-free stance for a politician or corporation to take while at the same time not directly challenging their political or economic interests (Bunting & Quirk, 2017). The US government has spent millions annually funding anti-trafficking organizations, which have a vested interest in upholding the ‘problem’ of sex trafficking, while at the same time doing little to actually help victims (Moore, 2015).

[bookmark: _Hlk67582227]Within the trafficking narrative used by governments, media, many anti-trafficking organizations, and the public, there is a tendency to speak in terms of “innocent victims” who are typically young and naïve girls, and “evil perpetrators” (e.g. Doezema, 2002; Weitzer, 2007). There is also a tendency to distinguish between victims who are deserving of help and those who are at fault for the circumstances they are in. Presenting victims and traffickers in this way makes it easier to gain support for efforts to help victims (Kempadoo & Doezema, 1998) while at the same time infantilizing women and taking away their power and agency (Agustín, 2003). This is further exacerbated by a criminal justice system that either criminalizes sex workers or forces them to identify as victims of trafficking in order to avoid a life-altering criminal record (Leon & Shdaimah, 2012; Luminais, Lovell & McGuire, 2019). 


2. What or Who Drove this Change and With What Agendas? 

In the following sections, I used data collected from the congressional debates and corpus to answer the questions “What or who drove this change and with what agendas?”. Answering this was further guided by the questions “How have lawmakers produced the problem which FOSTA is intended to solve? How has this representation of the problem come about and what are the underlying assumptions of this problem representation (Bacchi, 2009)?” By way of asking these questions, I wanted to understand the actors who were involved in creating and enacting FOSTA, and what underlying beliefs or knowledge were driving their actions. Moreover, I scrutinized the secondary data sources and paid attention to stakeholders’ perceptions of sex work and sex trafficking. 

Based on my analysis, I found that these changes were largely driven by lawmakers, the media, anti-trafficking organizations and other groups who supported this legislation, by representing trafficking through an “innocent victim - evil perpetrator” narrative, using false or misleading statistics, misrepresenting the impact of FOSTA, and ignoring people or data which argued against FOSTA. In the following six subsections, I outlined each of these findings.  

2.1. Backpage.com Hearing, Congressional Debates, and the Media

In June 2015, the United States Senate Permanent Subcommittee on Investigations began to look into Backpage.com’s role in facilitating sex trafficking. They stated that Backpage.com had knowingly facilitated sex trafficking because they had manually or automatically changed ads by deleting words or images that suggested that the person was underage, and then posted these ads. FOSTA and SESTA were drafted in response to the concerns about Internet-facilitated sex trafficking and specifically the case of Backpage.com.

Around this time, Mary Mazzio, a documentary filmmaker and lawyer, read about cases of child sex trafficking in the Boston Globe. She was shocked to learn that child sex trafficking was taking place in the United States and this inspired her to create the documentary I Am Jane Doe (Center on Sexual Exploitation, 2018). The documentary was credited with putting a spotlight on the problem of child sex trafficking in the US and pushing lawmakers to amend Section 230 (Anderson, 2017). The documentary followed three girls and their families as they fought against Backpage.com and its parent company, Village Voice Media. Numerous court cases failed and eventually it was decided that legislative change was necessary to prosecute Backpage.com. I Am Jane Doe featured lawmakers who sponsored or co-sponsored FOSTA and SESTA, as well as representatives from anti-trafficking organizations, lawyers, and other actors. The documentary ended before FOSTA and SESTA were introduced as bills but people associated with the documentary and lawmakers continued to work together until FOSTA was enacted. 

A private screening for the documentary was held for members of Congress in Washington DC. The event was co-hosted by Mary Mazzio, anti-trafficking organizations, and the mothers, lawyers, and others who appeared in the film. At this private screening, Representative Ann Wagner announced that she would introduce legislation to amend Section 230 and the resulting legislation was FOSTA (though she had already been working on the legislation for a year) (Anderson, 2017; IAmJaneDoeFilm.com/resources/, n.d.). Later, during the congressional debates about FOSTA, lawmakers were encouraged to watch the film:

There is a recent documentary, and I would encourage you to look at it. It is powerful and tough, but it is important. It is called “I am Jane Doe.'' It chronicles the cases of three young girls who were sex trafficking victims bought and sold on Backpage. In 2014, these girls brought cases against Backpage, accusing them of knowingly assisting in their trafficking. The ads on Backpage for each of these girls explicitly promoted their youth. These were underage girls. 
(Senator Portman, S. 163 – 130, 2017)

Alongside this, there was widespread support for FOSTA in the media, and some of these stories were shared by lawmakers during the congressional debates. The media can play a major role in shaping legislative agendas (Hier, Lett, Walby & Smith, 2011), and in the case of FOSTA, it played a large role in shaping the discourse around Backpage.com and the expected impact of FOSTA. Many of the articles were written in response to the documentary I Am Jane Doe with emotion-evoking headlines such as “Sold for Sex: Underage Trafficking Victim Shares How She Was Saved From Abuse in New Documentary” (Aradillas, 2017) and “Film Exposes Underworld of U.S. Children Sold Online for Sex” (Malo, 2017). Articles retold the stories of the girls from the film and called for action to be taken to protect them and other (potential) victims. At the same time, articles vilified the men who owned Backpage.com and praised the lawmakers who were working to make legislative changes (e.g. Kelly, 2017; Kristof, 2017).
[bookmark: _Hlk67582763]Mazzio and the network of people associated with the documentary continued to exert influence on the legislative process. When there was concern that FOSTA would not pass, Mazzio organized a coalition of NGOs, nonprofits, survivors, and advocates to produce a public service announcement about the importance of FOSTA (50Eggs, 2018). Using celebrities to promote anti-trafficking messages is a common tactic used to sway the public’s opinion and spread anti-trafficking (mis)information (Haynes, 2014). Mazzio also organized a series of meetings and a rally in Washington with NGOs, advocates, survivors, and non-profits to encourage lawmakers to move forward with the legislation (IamJaneDoeFilm.com/resources, nd). 

2.2. Groups Supporting the Legislation 

Many groups or organizations were mentioned throughout the congressional debates as supporters of FOSTA and SESTA. These groups included over 50 attorneys generals from across the United States and over 50 other organizations including faith-based groups, the civil rights community, anti-trafficking organizations, national law enforcement groups, technology companies such as Facebook and Oracle, and other major companies such as Walt Disney and 21st Century Fox (Congresswoman Maloney, H.R. 164 – 35, 2018). 

Technology companies were originally vocally against FOSTA. When they faced pressure from these major companies, lawmakers changed the wording within the bill in order to fulfill the demands of the tech companies, and subsequently received their support (McCabe, 2017; Oberhaus, 2017). This support included a written statement from Facebook which was included in the congressional debates:

Those of us in the United States must recognize that these deplorable acts of buying and selling children for sex don't just happen in other countries. They happen here as well--right under our noses, on our streets, and on the Internet. We all have a responsibility to do our part to fight this. That's why we at Facebook support efforts to pass amended legislation in the House that would allow responsible companies to continue fighting sex trafficking while giving victims the chance to seek justice against companies that knowingly facilitate such abhorrent acts. 
(Sheryl Sandberg, Chief Operating Officer of Facebook, H.R. 164-35, 2018)

There have been increased efforts to develop public-private partnerships between the US government, NGOs, anti-trafficking organizations, and multi-national corporations, since the Bush era. Multi-national corporations have funded campaigns and shaped the perception of sex trafficking and have provided policy solutions, which have often been to their economic benefit. Elizabeth Bernstein (2018) coined the term redemptive capitalism to describe the social responsibility campaigns from multi-national corporations aimed at using “market-based solutions” to solve issues such as human trafficking. These social advocacy campaigns are not benignly altruistic; they work to publicly define the “moral compass” of the company and are beneficial for the brand value, shareholder trust, risk aversion, and future business opportunities.  Furthermore, not taking a public stance on being against human trafficking can be dangerous for a company because they can become the target of anti-trafficking campaigners (Bernstein, 2016; 2018). Anti-trafficking organizations and law enforcement groups also have a vested interest in publicly supporting anti-trafficking legislation and the further creation of the problem of sex trafficking. These organizations receive large amounts of funding from the US government and private donors to address these issues (Moore, 2015). 

2.3. Sex Trafficking and Victim Narratives 

During the congressional debates, lawmakers referred to the cases from the Backpage.com investigation, conversations they said they had with victims, stories they read in newspapers, and information they learned from anti-trafficking organizations. They primarily focused on stories of (young) women and children (Eichert, 2019)[footnoteRef:8] and used emotionally evocative language to create a sense of urgency about the problem: [8:  The frequency of gender and age identifiers used in the congressional debates about FOSTA: adult an, 7; adult woman, 33; boys, 3; girls, 46; genderless children, 66. It is also interesting to note that perpetrators’ gender was reported as: male, 7; Female, 0 (Eichert, 2019).  ] 


This legislation will ensure that our society continues to protect the innocent and punish those who seek to profit from their sexual enslavement. 
(Senator Costa, H.R. 164 – 35, 2018) 

Lawmakers linked the lack of proper legislation to the exploitation of children, and in doing so (falsely) implied that it was the lack of legislation that was the cause of this exploitation:

Online sex trafficking is flourishing in America because there are no serious legal consequences for the websites that profit from the exploitation of our most vulnerable.  
(Congresswoman Wagner, H.R. 164 – 35, 2018) 

Lawmakers described sex trafficking during the congressional debates in line with the dominant narrative about sex trafficking. This narrative is shaped by various actors from the government, anti-trafficking organizations, and the media (Weitzer, 2006). Awareness-raising campaigns are a common tool used to educate the general public about sex trafficking. These campaigns feature emotional imagery and language while offering simple solutions to complex problems (O’Brien, 2016). Though sex trafficking does occur, it does not occur at the scale or in the way it is often portrayed (Weitzer, 2011). This dominant narrative is based on questionable data but the ‘facts’ are repeated frequently enough that few question their validity and they are accepted as truth (Bunting & Quirk, 2017). These ‘facts’ have formed the basis for a moral crusade against sex trafficking (Weitzer, 2007). Stories about sex trafficking reinforce the largely inaccurate narratives about crime and victimhood and portray only certain types of victims as being worthy of protection - typically young, innocent, white, and female (Christie, 1986; Hoyle, Bosworth & Dempsey, 2011). Fighting sex trafficking has broad political support (Bunting & Quirk, 2017) and is a powerful tool used by governments to gain support for punitive measures (Bernstein, 2018; Capous Desyllas, 2007). 

2.4. False or Misleading Statistics

Throughout the congressional debates, statistics about sex trafficking in the US were used to argue in favor of enacting FOSTA. Based on these statistics, lawmakers said that sex trafficking was on the rise, and they claimed it was in part because of the internet. Therefore, FOSTA was needed to stop this from happening. However, statistics on human trafficking are difficult to collect and are largely inaccurate due to factors such as over and under application of the term trafficking, problems with finding hidden populations, overemphasis on trafficking for sexual exploitation, and criminalization of victims (Aronowitz, 2010; Goodey, 2008; Tyldum & Brunovskis, 2005)[footnoteRef:9].  [9:  Misrepresented or inaccurate statistics have been successfully used in the past to pass anti-trafficking legislation in the US (Chapkis, 2003).] 


One of the most frequently cited statistics throughout the debates was:

There was an astounding 846%[footnoteRef:10] increase from 2010 to 2015 in reports of suspected child trafficking. They [NCMEC] found this to be ‘directly correlated to the increased use of the internet to sell children for sex’.  [10:  The number is sometimes said to be 842% or 800% but the most commonly cited is 846%. 846% is also the same number that is cited in the letter written by the NCMEC and given to the Permanent Subcommittee on Investigations Committee on Homeland Security and Governmental Affairs of the United States Senate (Souras,2015), ] 

(Representative Duncan, H.R. 164 – 35, 2018) 

This statistic was also present in the testimony from Yiota G. Souras, the Senior Vice President and General Counsel of the NCMEC, submitted to the Subcommittee Hearing on Backpage.com. On first reading, this statistic is indeed shocking. However, it is problematic for a number of reasons. The NCMEC based their number of “reports of suspected child sex trafficking [emphasis added]” on the people who called their tip line and reported a person under 18 who could be being trafficked. They counted every report as a different case even if it was about the same child, and they did not track actual cases. The Human Trafficking Hotline, run by the Polaris Project (another source cited in the congressional debates), had similar problematic methods of data collection (Bourgeois, Rodriguez-Cayro, Humiston & Jinx, 2020). Thus, the argument about the essentialness of FOSTA was based on misleading statistics. 

Furthermore, the lawmakers frequently over-emphasized the extent to which Backpage.com was linked to cases of sex trafficking. For example, Senator Portman stated: 

Anti-trafficking organizations, such as NCMEC, Shared Hope International and others have told us that the majority of online sex trafficking cases they encounter occurs through one website, and that is Backpage.com. NCMEC says that Backpage is involved in about 75 percent of online trafficking reports it receives from the public. Shared Hope International says it is more than that.
 (Senator Portman, S. 164 – 44, 2018). 

However, there are reasons that this statement is problematic. For example, in 2010, Craigslist.com, which used to be one of the main websites for hosting adult services ads, shut down their personal and adult ads sections, and in 2011, the NCMEC requested that a link to their tip line be posted on top of Backpage.com’s site (Nolan Brown, 2018). The dramatic rise in reported cases to the NCMEC during this time could have also been impacted by these factors. 

Moreover, the amounts of victims reported during the congressional debates was not in line with government statistics. A study cited during the congressional debates from the University of Texas found that there were more than 300,000 victims of human trafficking in Texas, of which 79,000 were minors (Busch-Armendariz, et al, 2016;[footnoteRef:11] Jackson Lee, 15:00, 02-27-2018). Senator Schumer cited a different report from the NCMEC which reported between 9,000 and 10,000 cases of child sex trafficking in the United States in 2016 (Senator Schumer, S. 164 – 49, 2018). However, during a similar period, the Department of Homeland Security only identified 435 victims of any form of trafficking (Department of Homeland Security, 2016[footnoteRef:12]).  [11:  The methodology used in this study was problematic. It used risk indicators (e.g. homelessness), information in existing databases, and responses from social service providers to estimate the prevalence of human trafficking in Texas. ]  [12:  The Homeland Security “What is Trafficking” infographic report does not state which types of trafficking are being represented in the statistics. However, another infographic on their website does contain information on the different types of trafficking. ] 


2.5. Misrepresenting the Impact of FOSTA

Throughout the congressional debates, lawmakers repeatedly emphasized that FOSTA and SETSTA were “narrowly crafted” and would only impact “bad actors”. For example, Senator Portman stated that:

The Stop Enabling Sex Traffickers Act puts in place three narrowly crafted and commonsense reforms. First, it allows victims to seek justice against websites that knowingly facilitate crimes against them. Second, it eliminates the Federal liability protections for websites that assist, support, or facilitate a violation of Federal sex trafficking laws—laws already on the books. Finally, it will enable State law enforcement—not just the Department of Justice—to take legal action if these businesses violate Federal sex trafficking laws.
 (Senator Portman, S. 163 – 130, 2017) 

Calling the law “common sense” gave the impression that FOSTA would be benign and its implementation would not have any negative consequences. Lawmakers also stated that FOSTA would not have an impact on websites that offer harm reduction information for sex workers, HIV prevention material, and community support resources (Senator Blumenthal, S. 164 – 49, 2018). In doing so, they misrepresented the effects of FOSTA, perhaps unintentionally, but this meant that other lawmakers voted on a law without a complete and accurate understanding of the (consequentially negative) impacts that it could have. 

There were a few instances when it was pointed out that the information presented was flawed. Senator Wyden spoke during the congressional debates and even though he was generally in favor of legislation aimed at fighting sex trafficking, he believed that FOSTA would have too many unintended consequences. He was concerned that ads for paid sex with victims of trafficking would move to the dark web or foreign-based servers. If this happened, he predicted, it would be more difficult for law enforcement to find victims and they would no longer have the ability to subpoena websites or gather evidence against traffickers. As a result, it would become more difficult to prosecute traffickers. Senator Wyden also submitted letters into the congressional record from the Cato Institute and the American Civil Liberties Union (ACLU) which stated their opposition to this bill on the grounds that it would not make the lives of victims safer and it would not make it easier to find traffickers. The Cato Institute and the ACLU also argued that it would negatively impact the lives of sex workers, it would be damaging to freedom of speech and the digital economy, and overall, the benefits would not outweigh the risks (Senator Wyden, S. 164 – 49, 2018). Overall, however, the congressional debate was far overshadowed by statements in support of FOSTA/SESTA, about how “narrowly tailored” the law would be and that it would only target “bad actors” (e.g. Senator Blumenthal, S. 164 – 49, 2018).

2.6. Ignored or Not Allowed to Speak

As previously described, there exists a dominant narrative about sex trafficking in the United States that focuses on the ideal victim/evil perpetrator and is perpetrated by extreme stories of abuse experienced by mostly women and girls. This narrative was pervasive throughout the congressional debates and almost everyone who spoke shared the same kind of story, and used similar emotive language and sensationalist imagery (e.g. Senator Carolyn B. Maloney, H.R. 164—35, 2018; Weitzer, 2014). The documents submitted to the official record also followed the same narrative (e.g. news articles about trafficking; Reynolds, 2020), and they consistently conflated sex work with sex trafficking (Chamberlain, 2019; Eichert, 2019). 

Information that was not in line with this narrative was almost entirely excluded from the congressional debates. The two letters submitted to the congressional record by Senator Wyden from the ACLU and the Cato Institute very briefly touched on the fact that FOSTA could harm sex workers (S. 164 – 49, 2018). The Department of Justice also submitted a letter to Congress which stated that FOSTA would make it harder for them to find and prosecute traffickers. Additionally, lawmakers failed to mention the countless sex workers who use websites to advertise their services and screen clients, and the extent to which posting ads online has improved the working conditions of sex workers (Quinlan, 2018). 

Law professor Eric Goldman made similar remarks during the U.S. Senate Committee on Commerce, Science and Transportation in 2017 in regard to SESTA (Goldman, 2017). He argued that SESTA was not the right solution to end sex trafficking, that it would be counterproductive and could potentially lead to more harm. Goldman argued that SESTA would lead to greater moderation costs for online service providers and that automatic moderation has a high level of error; the difficulty of detecting euphemisms and suggestive language by automatic moderation could lead to over-censoring or force companies to use expensive manual moderation. Furthermore, Goldman argued that existing laws, such as the SAVE Act,[footnoteRef:13] already targeted sex traffickers (Goldman, 2017). However, his statements were not referred to in the congressional debates related to FOSTA or SESTA and therefore many lawmakers were likely unaware of the problems he highlighted about the legislation. Those that were aware continued without heeding his warnings (Masnick, 2017). [13:  The Stop Advertising Victims of Exploitation Act was enacted in 2014. This act “amends the federal criminal code to prohibit knowingly: (1) advertising commercial sex acts involving a minor or an individual engaged in such an act through force, fraud, or coercion; or (2) benefitting financially or otherwise from such advertising knowing that the individual involved was a minor or victim of force, fraud, or coercion (SAVE Act, 2014).”] 


Some may argue that FOSTA is about sex trafficking and not about sex work. However, when lawmakers create legislation from the perspective that all sex work is sex trafficking, this makes the law about sex work (Weitzer, 2006). There was not a single instance of sex workers being allowed to speak or submit evidence during the congressional debates, despite the massive impact the legislation was expected to have on them (e.g. Lampen, 2018; SWOP USA, 2018). Sex workers and their allies tried to speak out against FOSTA through creating advocacy groups (e.g. Stop SESTA), making statements against FOSTA (SWOP USA, 2018), creating social media campaigns, and by writing an open letter to members of congress (Academics United Against FOSTA/SESTA, 2017). However, the enactment of FOSTA without consideration of these concerns demonstrates that they too were largely ignored.  

In the End, What or Who Drove this Change? 

By analyzing congressional debates and the additional material collected for the corpus, I determined that there were a number of key factors which worked to create and enact FOSTA. The cases against Backpage.com and the subsequent congressional investigation acted as a catalyst for the proposal of FOSTA and SESTA. Lawmakers used a variety of different tactics in order to shape how FOSTA was understood by their fellow lawmakers and to encourage them to vote in favor of this legislation. Their arguments in favor of this law were further supported by various forms of media, such as news articles and the documentary I Am Jane Doe, and fit within the preexisting narrative about sex trafficking in the United States. Moreover, lawmakers supported their arguments by using problematic statistics about the prevalence of sex trafficking to make the problem seem larger and more urgent. Vocal support for this legislation was given by various anti-trafficking groups, victims and their families, law enforcement, technology companies, and the public, which further enhanced the reputation of this legislation and encouraged others to vote in favor of enacting it. FOSTA was presented as the solution to the problem of internet-facilitated sex trafficking that would give victims justice, allow websites to be held liable for their role in facilitating sex trafficking, and prevent exploitation of new victims in the future. However, lawmakers barely acknowledged the groups who would be impacted by this legislation, such as sex workers, and did not accept input from these groups during the legislative process. 

3. Who Gained?

As described throughout this article, there were many lawmakers, individuals, and organizations fighting for FOSTA to be enacted. These advocates argued that FOSTA was essential in order to stop Internet-facilitated sex trafficking and to prosecute websites that were enabling victims to be sold. Enacting FOSTA was a major victory for all of these groups, especially the victims and their families who were at the center of the case against Backpage.com. They had fought for years to get justice for their children, whose abuse was facilitated by Backpage.com. 

Lawmakers who sponsored and co-sponsored FOSTA or SESTA also gained through the enactment of this legislation. They too had worked for years to make this legislative change, and passing it signified moving a step closer to ending sex trafficking and protecting the most vulnerable in society. Shortly after FOSTA was enacted, a celebratory video was released by lawmakers which touted that there had been a 90% decrease in ads online for paid sex (House Judiciary GOP, 2018). Successfully passing a major piece of legislation, especially one aimed at protecting vulnerable women and children, was likely a reputational benefit for these lawmakers and something which they could continue to use to garner support from constituents. It also helped build their politically advantageous image of being “tough on crime” (Sun Beale, 1997). 

As a result of the enactment of FOSTA, widespread changes were made on websites in order to comply with this legislation. These major changes included the censorship of adult content, including on social media platforms such as Tumblr or Instagram (Cheves, 2018; Ettachfini, 2018), a move many would likely consider a positive outcome of this legislation. Moreover, technology companies such as Thorn (a vocal supporter of FOSTA (Blue, 2019)) produced automatic moderation software for websites such as Facebook and Twitter, and likely received financial gains from selling their products in the wake of FOSTA. The cost of implementing automatic moderation software also may have stopped new companies from entering the market which could have helped major tech companies maintain their dominant market positions (Goldman, 2018). Furthermore, companies who vocally supported FOSTA solidified their position as moral actors who are against exploitation and sex trafficking and retained the reputational and financial gains from this position.

FOSTA was also a win for anti-trafficking organizations. These groups exist because of the widespread fear of sex trafficking, and a piece of legislation based on their ‘data’ not only legitimizes them as a source of information, but it also perpetuates the belief that sex trafficking is a major problem that needs to be tackled (Moore, 2015). 

Lawmakers, companies, anti-trafficking organizations, and those who worked to enact FOSTA benefitted from it. However, notably, the potential victims who this law was intended to protect have only symbolically benefitted from this legislation and there have been no tangible benefits for them as a result of FOSTA[footnoteRef:14] (Blunt, Coombes, Mullin & Wolf, 2020; Blunt, Wolf & Lauren). The following section will outline who ‘lost’ as a result of FOSTA.  [14:  According to research from Hacking and Hustling (Blunt, Wolf & Lauren, 2020), 99% of surveyed sex workers reported that they do not feel safer because of FOSTA, 72.45% reported that FOSTA has played a role in their economic instability, 21% reported that they can no longer access online harm reduction tools, 33.8% reported an increase in violence from customers, and 80.61% reported that they are facing difficulties advertising online. ] 


4. Mostly it is Who Lost (Unless you Think Censorship and Death are Great)

Since FOSTA was enacted, many of the outcomes that opponents of the law predicted in the previous section materalised, and FOSTA only briefly reduced the number of ads for sex work online (Tarinelli, 2018). Law enforcement reported that it became harder to find potential victims of trafficking and traffickers (Goebel, 2019; St. Mary, 2019; Tarinelli, 2018). This is because previously, law enforcement could search for missing people on Backpage.com, and they were likely to find them because it was one of the most commonly used websites. Ads may now be placed across various websites, on the dark web, or communication is taking place offline, using encrypted text-based communication apps. Searching in so many places takes longer, and it means that victims are potentially in danger while law enforcement works to find them. 

Despite lawmakers repeatedly saying how “narrowly targeted” FOSTA would be, it has not been. It has had far-reaching effects on individuals, organizations, and companies that are in no way involved in sex trafficking. Many websites were shut down because of FOSTA[footnoteRef:15] due to fears of being prosecuted and because they were unable to afford costly moderation. Major social media sites, such as Tumblr, Instagram, and Facebook, changed their terms of service to ban or severely restrict adult content. While some may argue this is a good thing, social media sites have erred on the side of caution and over-censored content, and there have been numerous reports of (non) adult content makers having their accounts banned or shadowbanned (Cole, 2018a; Tierney, 2018; Fitzgerald and Sage, 2019). Legal sex workers, such as webcam models and adult content creators, rely heavily on social media platforms to build a fan base, interact with clients, and advertise their services (e.g. Jones, 2020; Sanders et al, 2017). Losing a social media account or personal website can be devastating for their businesses, and often results in losing their content, fanbase, and the years of work put into creating these accounts. This kind of major loss can be both financially and emotionally devastating (Eichert, 2019). Blue (2018) highlighted the vast number of groups who have been impacted by FOSTA from LGBTQ+ people to models, educators, bloggers, abuse survivors, artists, and others, which is far beyond who lawmakers said would be affected. Blue (2018) has called the removal of their content from the Internet a “kind of cultural genocide”. FOSTA has also had an impact on sex workers from around the world, not just those who are located in the United States (Bogle, 2019; Musto et al, 2021; Tichenor, 2020).  [15:  For a partial list of websites shutdown since FOSTA, please see https://hackinghustling.org/resources/discriminatory-tech-actions (Last accessed 23 May 2022).] 


Credit card companies and payment processors such as PayPal, Venmo, Snapchat, or Cash App, already strict about their use by sex workers and adult businesses, further increased restrictions and their enforcement under FOSTA. Some major adult websites, such as OnlyFans[footnoteRef:16], PornHub, and AVN Stars, were demonetized by payment processors in the wake of FOSTA because of heightened concerns about sex trafficking (AVN, 2021; Barry, 2021). If sex workers are caught using these platforms, they risk being banned and having their money seized[footnoteRef:17] (Blunt & Wolf, 2020).  [16:  In August 2021, OnlyFans announced that it would ban all sexually explicit material in October 2021. They said the change was because of payment processors. Within a week, OnlyFans suspended the policy change and said that they had received assurances from payment processors that adult content would be able to remain on their site and continue to be monetized (Barry, 2021). ]  [17:  This was weaponized by bad actors who purposefully reported accounts of sex workers (Martineau, 2018).] 


Following the enactment of FOSTA, tools that full-service sex workers used to maintain their safety were taken down from the Internet. This increased the vulnerability of full-service sex workers. Many of them had to see potentially dangerous clients (Blunt & Wolf, 2020; Gira Grant, 2018b) or return to street-based sex work, which was even more dangerous during the COVID-19 pandemic (Blunt, et al., 2020; Lampen, 2018). Sex workers reported large losses of income and increased insecurity (Blunt & Wolf, 2020), and victims of trafficking were put in more precarious situations (Goldman, 2019). There were also more reported incidents of violence, rape, and an increase in pimping and trafficking (Anderson, Ravani & Cassidy, 2018; Cole, 2018b; Villarreal, 2018). Traffickers and pimps approached formerly independent full-service sex workers to offer them protection and clients (McCombs, 2018). Immediately after Backpage.com was shut down, 13 sex workers went missing and two were found dead, and there were reports of suicide due to FOSTA (Simon, 2018a; 2018b). Reports of arrests for prostitution increased after FOSTA was enacted, which was in part due to more sex workers having to do street-based sex work (Fischer, 2018). 

In the end, those who ‘lost’ are the people that FOSTA was supposed to protect, and many more people have been collateral damage. With this in mind, the following section will answer the question “What, if anything, should be done about it?”. 

5. What, if Anything, Should be Done About It? 

One of the central features of phronetic research is to suggest how things could be changed or made different. In order to answer this question, I collected material that addressed the outcome and impact of FOSTA being enacted, the changes members of communities impacted by FOSTA were calling for, and how the problems brought about by FOSTA could be mitigated.   

Many people, including sex workers and their allies, academics, and victims of trafficking, have argued that the first step that needs to be taken to reduce the collateral damage of FOSTA (Chamberlain, 2019), and to protect the safety and well-being of sex workers is to repeal FOSTA (e.g. Jackson & Heineman, 2018). Moving forward, legislative efforts related to sex work need to involve input from sex workers themselves and to be guided by evidence-based research (Open Society Foundation, 2015).  An open letter signed by over 250 academics who study sex work and trafficking was sent to President Joe Biden and vice president Kamala Harris. The letter called for them to reevaluate their approach regarding sex work and sex trafficking, to create policies based on research, and to “protect the rights, privacy and autonomy of workers in the sex trade” (Brents et al, 2021). Making these changes would be a major step forward for sex workers, those who are vulnerable to exploitation, and victims of trafficking. 

There have been multiple court cases aimed at repealing FOSTA on the grounds that it is unconstitutional. However, these cases have been unsuccessful in court so far (Gellis, 2020).[footnoteRef:18] Other attempts to repeal FOSTA have also been unsuccessful, such as a proposed bill to study the unintended consequences of FOSTA (S. 3165: SESTA/FOSTA Examination of Secondary Effects for Sex Workers Study Act 2019). Even if it had been approved, it is unclear whether the Biden administration would have allowed these changes to be made. Biden publicly stated his desire to abolish Section 230 (New York Times Editorial Board, 2020), and Vice President Harris was one of the key players in cases against Backpage.com and the enactment of FOSTA (Nolan Brown, 2018).  [18:  Woodhull Freedom Foundation, et. al. v. U.S (2020) Civil 18-1552 (RJL).; representing the Internet Archive, Human Rights Watch, The Woodhull Freedom Foundation, Eric Koszyk and Alex Andrews.] 


The next step being called for by those in the sex industry is for sex work to be decriminalized and recognized as work. This would mean that sex work would be protected by labor, health, and safety regulations. It would also allow for sex workers to negotiate fees and safe sex practices with their clients and managers, and to work in shared spaces with other sex workers, all of which would increase their safety (Armstrong, 2014a; Jackson & Heineman, 2018; van der Meulen & Durisin, 2008). Additionally, it would mean that administrative and criminal penalties and prohibitions on sex workers, their clients, and their places of work would be removed (Shannon & Csete, 2010). Decriminalization of sex work aids the fight against human trafficking because sex workers are well-positioned to identify potential victims and direct them to resources, and it removes the fear of being criminalized for helping others (Jana, Dey, Reza-Paul & Steen, 2013; UNAIDS, 2009). Moreover, decriminalization has been consistently linked with a reduction in violence against sex workers, including violence from police, and an improvement in access to health and safety resources (Armstrong, 2014a; Comte, 2013; Human Rights Watch, 2019). Decriminalization has also been linked with a reduction in criminalization and the consequences of having a criminal record while improving sex workers’ access to justice (Able, Fitzgerald & Brunton, 2009; Armstrong, 2014b). This would be especially relevant for migrants, trans people, and people of color who are sex workers and are currently disproportionally impacted by the criminalization of sex work (Musto, et. al., 2021). Resources that sex workers used to screen clients, share safety information, and advertise their services need to be reinstated and accessible to sex workers (Blunt, et. al., 2020). 

Furthermore, factors that increase vulnerability to trafficking, such as lack of affordable housing, poor access to education, limited opportunities for well-paid work, unavailable legal migration opportunities, inequality, lack of access to physical and mental health care, and domestic violence need to be addressed with meaningful efforts to tackle these problems (Open Society Foundation, 2015). Even if sex workers want to leave the sex trade, they often face huge barriers to accessing the mainstream labor market due to criminal records incurred while doing sex work, gaps in employment history, and the widespread stigma against sex workers (Best Practices Policy Project, 2010; International Women’s Human Rights Clinic, 2012). If lawmakers really want to help people leave the sex industry, they need to work to create an environment in which it is actually possible and to provide resources to support sex workers who want to leave the trade, rather than the current system of criminalization and restrictive exit programs which force sex workers to identify as victims (Bromfield, 2015; Luminais, et. al., 2019).

Conclusion

In this article, I used the phronetic approach and its guiding questions to understand why and how FOSTA was enacted. FOSTA was created and enacted by a group of lawmakers who claimed that it would stop Internet-facilitated sex trafficking and would protect the most vulnerable in society. They were supported by a large network of stakeholders, who helped shape and reinforce the narrative around sex trafficking. Lawmakers used inaccurate data, anecdotal evidence, and dominant narratives of sex trafficking, misrepresented the impact that FOSTA would have, and ignored or silenced the voices of people who spoke out against FOSTA. However, the outcomes of FOSTA have not been in line with the stated goals. While lawmakers and other stakeholders have benefitted from this legislation, many have been irrevocably harmed. This work highlighted the politicization of the law-making process, especially in relation to laws about sex trafficking and sex work, and the importance of questioning who has a role in the law-making process and whether they are working in the interests of those they claim to represent.  

FOSTA criminalized websites for the content that they host and in doing so, forced widespread censorship of online spaces (e.g. Blue, 2018; Cheves, 2018; Ettachfini, 2018). Moreover, FOSTA continued the focus on crime and punishment as a solution to stop trafficking (Bernstein, 2018), rather than getting to the core of what makes people vulnerable to exploitation and trafficking, such as homelessness, unemployment, domestic violence, or familial rejection of LGBTQ+ youth (Cole, 2018b; Gira Grant, 2018a; Musto, et. al., 2021). FOSTA exacerbated vulnerabilities and heightened the surveillance of sex workers and victims of exploitation under the guise of protection, and it had the greatest impact on those who were already marginalized (Blunt, et. al., 2020; Chapman-Schmidt, 2019; Liu, 2020; Musto, et. al., 2021). Taking this into account makes me wonder—what was the actual goal of FOSTA?   
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